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Attacks on implementation of the Indian Child Welfare Act (ICWA) have recently been in
the headlines. Several critics of the ICWA have stated that Indian Children should not be
treated differently in child welfare and adoption proceedings.1 Legal actions have been
led with the intention to declare the ICWA unconstitutional arguing that it discriminates
based on race.2 A federal court judge has recently found that a state court judge has
illegally denied Indian parents of their due process rights after the state has removed their
children.3 A recent United States Supreme Court case held that the ICWA does not apply
if the biological father does not have present custody of the child.4 Years ago, in an
attempt to circumvent the ICWA, state courts created the Existing Indian Family
Exception to the ICWA which remains the law in several states.5 Editorial perspectives
have also appeared arguing that all children should be governed by the best interests test
in custody and adoption disputes, and that Indian tribes should not be given any special
consideration.6 Custody and adoption disputes between foster parents and either Indian
parents (or Indian tribes) have attracted national attention in the media with articles that
seem favor the non-Indian foster parents who have “bonded” to the Indian child.7 The
numbers of Indian children removed from parental control and placed with non-Native
American families continues to far exceed the numbers of non-Native American children
removed from parental care.8 Additionally, a Supreme Court Justice has written that the
ICWA is unconstitutional arguing that Congress has no power to legislate adoption laws.9
Despite these attacks, there are compelling reasons why the ICWA should be fully
implemented. This article outlines some of the reasons for full implementation and argues
that there are important reasons why Native American children should receive special
treatment in the courts.
Some History
The ICWA reflects important cultural and historical facts that justify its existence. The
United States Constitution created a federal-tribal trust relationship,10 one that was

confirmed in early and recent Supreme Court decisions.11 The trust relationship armed the
federal government’s commitment to protect Indian children.12
That relationship changed significantly in the 19th and early 20th Centuries. Sadly, the
United States federal government and state and local governments have treated Native
Americans unfairly for more than 150 years, breaking treaties, seizing land, and violating
the trust relationship established in the Constitution and numerous treaties.13 State and
federal policies weakened or destroyed Indian tribal and family structures in an effort to
assimilate Indians into the dominant culture. These policies included the destruction of
tribal governments, the removal of high numbers of Indian children from their families
and tribes, the creation of compulsory boarding school education for Indian children, and
criminal prosecution against those who practiced Indian religions.14
Perhaps the most egregious recent example involved state and federal governmental
actions towards Native American children. Governmental policies have resulted in the
removal of Native American children from their families and tribes in high numbers.15
Beginning in 1959, The Indian Adoption Project aspired to systematically place the entire
Indian child population with non-Indian families across lines of nation, culture, and race.
16 The Adoption Resource Exchange of North America (ARENA), founded in 1966, was
the immediate successor to the Indian Adoption Project. ARENA was the first national
adoption resource exchange devoted to finding homes for hard-to-place children. It
continued the practice of placing Native American children with non-Indian adoptive
parents for a number of years into the early 1970s. The goal was assimilation. As one
Native American stated:
The endgame, the official federal policy, was that the tribes wouldn’t exist.17
Church leaders also encouraged the adoption of Indian children. One author estimates
that there were thousands of Navajo children adopted by members of the Latter Day
Saints, while the Catholic Church and other Christian denominations removed Indian
children from their homes to place them in residential institutions; from there they were
to be adopted out.18 Adoption was seen as the best method to assimilate Indian children
into mainstream America.
The Indian Child Welfare Act
While many social policy leaders, such as the Child Welfare League of America
(CWLA), supported and praised these projects, Indian leaders attacked them as
destructive to the Indian culture. Researchers demonstrated that federal and state policies
were destroying American Indian Families.19 Ultimately, some leading politicians joined
them in an effort to change the law. During Congressional hearings in the 1970’s Senator
Abourezk testified that “placement of Indian children in non-Indian settings resulted in

their Indian culture, the Indian traditions, and in general, their entire way of life... being
smothered.” Senator Abourezk concluded that this loss “strikes at the heart of Indian
communities and has been called cultural genocide.”20
These observations were a driving force behind the Congressional passage of the Indian
Child Welfare Act (ICWA) in 1978.21 The ICWA confirmed the need for greater
protections for Indian children and the preservation of Indian culture. The United States
Congress found
...an alarmingly high percentage of Indian families are broken up by the removal, often
unwarranted, of their children from them by nontribal public and private agencies and
that an alarmingly high percentage of such children are placed in non-Indian foster and
adoptive homes and institutions.22
The ICWA imposed upon state child welfare practices substantive and procedural
requirements which state courts must follow. Most notably, the ICWA answered the
question, “What is in an Indian child’s best interest?”
The ICWA answered that state courts must now give primary consideration to the
placement of Indian children with their extended families and tribal communities.23
Additionally, the ICWA requires state courts to recognize tribal authority and jurisdiction
over tribal children. The law has made it more difficult for the state governments to
remove Indian children from their homes and more difficult to adopt Indian children
outside of their tribes.24 Further, the ICWA identified the best interests of Indian children
as being served by protecting “the rights of the...child as an Indian.”25 The United States
Supreme Court confirmed the ICWA’s placement priority, calling it “the most important
substantive requirement imposed on state courts.”26
Years later, some child welfare leaders came to accept the ICWA. In 2001.
The Director of the CWLA, Shay Bilchik, apologized for the CWLA’s role in the Indian
Adoption Project and ARENA stating, “No matter how well intentioned and how
squarely in the mainstream this was at the time, it was wrong; it was hurtful; and it
reflected a kind of bias that surfaces feelings of shame, as we look back with the 20/20
vision of hindsight.”27
Looking Ahead
The ICWA’s passage and the apology from child welfare leaders still seem insufficient in
light of the attacks on the ICWA.28 The high numbers of Indian children removed from
home and placed with non-Indian families or in congregate care remains high, and
implementation of the ICWA is spotty.29 More needs to be done to make the ICWA an
effective legal protection for Indian children and the preservation of their culture.

State court compliance with the ICWA has been difficult to achieve. Some state courts
still resist following the ICWA. Even when trial courts attempt to follow the law,
compliance is challenging. The law is complex and must be studied carefully to
understand it correctly. Trial judges may see only one case involving the ICWA in a year.
Judicial trainings on the ICWA can be effective, but these trainings have to compete with
all of the other subject matter judges must keep pace with including criminal, civil,
probate, and juvenile law. As a result most judicial training conferences around the
country do not include sessions on the ICWA. Appellate case law reveals that substantial
numbers of trial court decisions involving the ICWA are reversed. For example, the
California appellate courts reversed hundreds of cases involving the ICWA just on the
issue of notice to the tribes.30
More importantly, we must all resist the temptation to assimilate Native American people
in our mistaken belief that the best interests of these children is to be placed with nonNative American families. We must accept that Native Americans have a different
culture, one that is neither better nor worse than ours. We need to respect that culture and
the Native American way of living. Respect comes with the acknowledgment that other
cultures have different ways of living and that those ways comprise their identity as a
people. This means we must not assume that we can “save them” from a life style that is
different, but not necessarily better nor worse than our own. The Indian baby may seem
like a “blank slate” that any family can rear, but this belief is simply inaccurate.
Biological research confirms that much of the newborn’s characteristics and behavior are
heritable.31 The “blank slate” belief is not only incorrect, but it is short-sighted and does
not acknowledge a person’s need to identify with his or her people and culture. Many
human beings want to know with whom they share their DNA and will search for those
persons throughout their life. As one adopted Indian adult stated:
We were brought up without our culture, which took a terrible toll on our lives. I grew up
angry and miserable.32
One Cherokee Indian described Native adoptees as suffering from what she called Split
Feather Syndrome — the damage caused by loss of tribal identity and growing up
“different” in an inhospitable world.33 She continued to describe the stories of adoptees
lives:
Even in loving families, Native adoptees live without a sense of who they are. Love
doesn’t provide identity.34
Starting with a foundation of respect, specific steps should be taken. First, judicial
educators must introduce and train judges in the new federal ICWA regulations published
on June 14, 2016.35 These comprehensive regulations received over 2,100 comments from

child welfare and other experts from around the country prior to their issuance, an
extraordinarily high response. The comments resulted in modi cation of some of the
Guidelines issued by the Bureau of Indian A airs in 2015.36 They clarify ambiguities in
the ICWA and con rm the original intent of Congress. For example, the regulations state
that the Existing Indian Family Exception doctrine, a judicial attempt to circumvent the
ICWA, is not the law.37 Second, judges should appoint counsel to represent tribal interests
in cases involving the ICWA. Counsel will be able to ensure that the tribal interests will
be effectively presented in court proceedings and that the ICWA is followed.38 Third, each
state must continue to expend significant time and energy to implement the ICWA. State
efforts should include reaching out to work with tribal courts, including ICWA trainings
at judicial education institutes, and collaborating with tribal leaders on legal issues that
involve both state and tribal courts. Examples of these efforts include the State CourtTribal Court Forums in California, South Dakota, Wisconsin, Arizona and other states.39
Fourth, continuing education leaders working with the bar should require that attorneys
receive training in the ICWA. They can do this by ensuring that workshops on the ICWA
are a part of legal symposiums and including issues regarding the ICWA on state bar
examinations. Fifth, Indian leaders and others should meet with media representatives
and carefully explain the history of the ICWA and why it should be followed in court
proceedings. This exchange will give media representatives the context they should
include in any article regarding cases involving the ICWA.
It makes sense to start with the legal system.
Justice is fundamental to our ideals and our way of life in the United States. State

and tribal courts should work cooperatively to provide the best possible justice for
persons who appear in one or both court systems.
State courts must respect the valid orders that tribal courts issue just as tribal courts
should respect valid state court orders. Judicial leadership will be critical if these goals
are to be accomplished. Agencies in the justice system should work collaboratively to
ensure justice for all persons. Tribal and state law enforcement agencies, prosecutors,
probation officers, defense counsel, and court clerical staff should create and maintain a
seamless criminal justice system that both protects children, their families, and
communities, and provides justice to all. Child welfare workers whether working for the
state or local government should partner with tribal social workers to ensure that children
are protected and families are provided with needed services to protect children and
preserve families. All of this can be accomplished if we overcome the temptation to try to

“save” children living in a different culture and, instead, work together collaboratively to
improve outcomes for all children within their own cultures.
So, should Indian children be treated differently than other children? Given the history
of Indian children in the United States and the trust relationship promised to them by the
United States government, the answer is Yes. Congress has passed the ICWA and other
laws and signed treaties indicating that Indian children must be protected. Drawing upon
a remarkably large number of comments, the new regulations affirm and clarify the
intent of Congress when it wrote the ICWA. It now becomes our task to ensure that
Indian children receive the special treatment they deserve.
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