The Juvenile Court Corner

Are Children Simply Small Adults?
Judge Leonard Edwards (Ret.)
Santa Clara Superior Court

T

his sounds like a foolish
question. We all know
that this is not true, yet
do we design our public policy to
reflect the reality that children
are not small adults? For example,
do our criminal and juvenile
justice laws reflect the fact that
children are different from
adults? The answer is “No,” but
times may be changing. That is
what this article is about.

The juvenile court was founded
on the perception that children
are different than adults. At
the time (1899), the field of
psychology (then quite new)
asserted that children were
developing beings whose future
could be redirected towards a
productive life and away from
a life of crime. The founders
believed that the juvenile
court could rehabilitate errant
children. From the outset, the
juvenile court resembled a
problem-solving clinic more
than a court of law. The juvenile
court and juvenile corrections
were separated from the adult
criminal system. There were no
attorneys and little due process;
instead probation officers and
service providers worked with
the judge to redirect offending
children. Proceedings and
records were confidential so
that a youth would be offered
a fresh start and the stigma of
a law violation would not make
rehabilitation more difficult.
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Much of that changed during “brutally remorseless” children
the last half of the 20th Century of all ages who will create
in the United States. The courts “a demographic crime bomb”
and state legislatures modified that will wreak havoc on our
the juvenile justice system, country. 3 His conclusion was
making it resemble the criminal that, “we will have little choice
justice system and sending more but to pursue genuine get-tough
and more children into the law-enforcement strategies
criminal courts. The reasons against the super-predators.”4
for these changes included a
loss of faith in the notion of Perhaps the earliest sign that
rehabilitation, a perceived rise the juvenile court was changing
in violent crime committed was the case of In re Gault 387
by children, extensive media U.S. 1 (1967). Gault brought due
attention to youth crime, and process into the juvenile court,
a conclusion by some that the the United States Supreme Court
juvenile court did not work declaring that children accused
and did not adequately protect of crime were entitled to timely
society from crime. Some even notice of the charges, an attorney
at state expense, the right to
called for its abolition1.
confront and cross-examine
Significant political rhetoric witnesses, and the privilege
accompanied these changes. against self-incrimination.
For example, the Director of Identifying the failures of the
the Office of Juvenile Justice juvenile court, the majority
and Delinquency Prevention opinion stated that “[t]here is
(the federal agency overseeing evidence, in fact, that there may
juvenile justice in the United be grounds for concern that the
States), stated that the country child receives the worst of both
needed to “get tough” on juvenile worlds; that he gets neither
crime, as juvenile offenders the protection accorded to
“are criminals who happen to adults nor the solicitous care
be young, not children who and regenerative treatment
happen to be crimina ls.” 2 postulated for children.”5
The rhetoric reached fever
pitch when Professor John But state legislatures were not
Dilulio, Jr., Director of the concerned about due process
Brookings Institution for Public or the rights of children. Driven
Management, invented the term by media stories of violent
“super-predators” to describe children, the perception that
what he ca l led a grow ing youth violence was increasing
number of “totally out of control”
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exponentially 6 , and general
public dissatisfaction with the
juvenile justice system, state
legislatures have over the past
40 years modified juvenile court
statutory schemes to remove
more and more children to the
adult criminal system and make
the juvenile court look more
like the criminal court.7 The
legislation has taken many forms.
Some states lowered the age
when a child can be prosecuted
as an adult, some have given
greater powers to prosecutors
to file charges against a child
directly in criminal court, some
mandated that certain crimes
be prosecuted directly in the
adult criminal court, others have
restricted judicial discretion to
keep a child in juvenile court
when serious charges are filed,
and still others opened juvenile
proceedings to the public, and
made record sealing more
difficult.8 Moreover, prosecutors never part of the original juvenile
court – are now an integral part
of the juvenile court.9 All of these
changes were deemed necessary
in order to accomplish the goals
of “getting tough on juvenile
crime” and “adult time for adult
crime.”
In several states most youths 15
years-of-age and over accused of
felony crimes are automatically
transferred to the adult criminal
court and treated as adults for
all purposes.10 In California,
the prosecutor can file criminal
charges in the adult criminal
court directly against a 14 yearold if the crime alleged is serious
as described in the Welfare and
Institutions Code.11 Criminal
court procedures make possible
adult criminal sentences for
these youth.
Many of these legislative changes
were the result of sensationalized
media attention to children
committing crimes, inaccurate
data, and myths about juvenile
24

crime. In addition to the myth
about super-predators, others
involved a juvenile violence
epidemic occurring in the late
1980’s and early 1990’s, juveniles
frequently carrying guns and
trafficking in them, juvenile
offenders committing more
and more violent crimes at
younger ages, the public no
longer supporting rehabilitation
of juvenile offenders, and the
juvenile justice system in the
United States being viewed as a
failure because it cannot handle
today’s more serious offenders.12
In the past decade there has
been modest movement in
the opposite direction. The
United States Supreme Court
has taken the lead in this
movement, concluding that
there are certain sanctions that
are prohibited when applied
to children even when those
children are prosecuted in the
criminal court for serious law
violations. In order to reach
these conclusions, the court
has revisited the reasoning that
resulted in the creation of the
juvenile court – that children
are different from adults.
While the Supreme Court has
stated that “[o]ur history is
replete with laws and judicial
recogn ition t hat ch i ld ren
cannot be viewed as miniature
adults,”13 yet it permitted the
execution of some children
for serious law violations.14
Recent scientific developments
in neuropsychiatry along with
actions by a few states curtailing
the death penalty led the court
to declare unconstitutional the
death penalty and life without
possibility of parole for children
under 18 when the crime was
committed.15
In 2002 the Supreme Court
held that individuals with
mental retardation could not
be executed.16 Atkins laid the

foundation for cases involving
juveniles. Thereafter, Roper
v Simmon s 17 a nd Graham
v Florida 18 established that
children are constitutionally
d i f ferent f rom adu lt s for
sentencing purposes. In these
cases the court found that
children’s “lack of maturity”
and “under-developed sense
of respon sibi l it y ” lead to
recklessness, impulsivity, and
heedless risk-taking. Children
“are more vulnerable…to negative
influences and outside pressures,”
including from their family and
peers; they have limited “control
over their own environment”
and lack the ability to extricate
themselves from horrific, crimeproducing settings. Because a
child’s character is not as “well
formed” as an adult’s, his traits
are “less fixed” and his actions
are less likely to be “evidence of
irretrievable depravity.” Roper
and Graham emphasize that
the distinctive attributes of
youth diminish the penological
justifications for imposing the
harshest sentences on juvenile
offenders, even when they
commit terrible crimes.
Roper and Graham’s foundational
principle is that imposition of a
state’s most severe penalties
on juvenile offenders cannot
proceed as though they were not
children. “[O]ur society views
juveniles … as ‘categorically
less culpable than the average
criminal.’”19 In 2012 Miller v
Alabama the Supreme Court
went further, holding that
life without the possibility of
parole cannot be automatically
mandated for children even for
homicide convictions, but that
the trial court must exercise
discretion in making that
decision. 20 Some state court
judicial decisions have followed
the Supreme Court’s lead and
have struck down long sentences
for children convicted of serious

crimes as cruel and unusual
punishment.21
Most of these Supreme Court
decisions have been decided
in the last decade. Up until the
21st Century, a 16 or 17 year-old
could be executed or sentenced
to prison for life. The seriousness
of the crime committed was a
sufficient basis for treating the
juvenile the same as an adult
offender. The Supreme Court
decisions cited above have
slowed down the process of
treating child law-breakers the
same as adults,22 but several other
changes should be considered.
First, the process for transferring
children to the criminal court,
the waiver or fitness hearing,
should be reexamined. At a
waiver hearing, 23 the judge
he a rs e v idence f rom t he
prosecution, the defense, and
from the probation officer who
has completed an intensive
social study. The judge has the
opportunity to look carefully
at all aspects of the offense and
examine the youth who is before
the court. With a thorough social
study and a judicially supervised
hearing, a judge is in the best
position to determine whether
a child should be prosecuted as
an adult or retained in juvenile
court. The judge can identify
the children who have the best
chance for rehabilitation. Neither
the legislature nor the prosecutor
should make the waiver decision.
The legislature does not have the
benefit of any particularized
facts, while the prosecutor has
only the police investigation on
which to base his decision.
Second, the legislature should
reexamine the possible penalties
for youthful offenders who
appear in the adult criminal
court. We know now that a
youth ’s brain development
continues until the mid-20’s.
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The chance for rehabilitation The current record sealing
remains possible. Forty, fifty and process requires the youth to
sixty year sentences are almost petition the juvenile court to
the same as life imprisonment. have his or her juvenile record
They go beyond public protection sealed. Studies show that most
and reflect retribution. Moreover youth do not take the time to do
they disproportionally impact so.26 Indeed, it is the serious law
young people who will live longer breakers who are more likely to
than a 40 year old convicted of ask for their records sealed. At
the same crime.
the California Department of
Juvenile Justice (formerly the
Lowering prison sentences has California Youth Authority)
not been popular. It is difficult special attention is paid to
to recall the legislature ever sealing a youth’s juvenile record
reducing sentences for crimes. upon completion of the program.
Being “tough on crime” has No such counseling is provided
been an important political to the children committing less
slogan for decades. Yet it is serious crimes who are placed on
time for state legislatures to probation in the community. The
acknowledge the differences best policy is to automatically
between children and adults seal all juvenile records when
and to recognize that children the child reaches 18 years of age.
should have the opportunity These records could be unsealed
to rehabilitate. It is time to should the youth end up in
recognize that laws relating to criminal proceedings, but for the
the punishment of children were great majority of youth, it would
poorly conceived and based on mean that they would know that
public hysteria and myths about their records are sealed when
youth crime. Paying attention they reach 18 and that they can
to the scientific developments respond to an employer that they
that persuaded the United States do not have a juvenile record.
Supreme Court should lead state
legislatures to restructure the The juvenile court came under
length of sentences for juveniles attack during the last decades
convicted of crime even when of the 20th Century. Public
those juveniles appear in adult fear combined with political
criminal court. Public support pressure and myths about youth
for such legislative changes crime led state legislatures to
exists, but it must be translated change their juvenile codes so
into legislative action.24
that children were more likely
to be prosecuted in criminal
Third, juvenile records should be court. What was forgotten was
automatically sealed at 18 years that children are different from
of age. A record can follow a adults, are more susceptible to
person through life. If available peer pressure, have less mature
to employers or schools, it can thought processes, and can and
limit a person’s ability to secure should not be held as responsible
employment or positions of as adults for the crimes they
trust as well as make it difficult commit.
to avoid a life of criminality.25 If
social policy is to acknowledge The United States Supreme
and reflect that children are Court has started a movement
different from adults and that back towards the original
rehabilitation of youth is a goal, juvenile court. It remains to
then access to juvenile records be seen if state legislatures will
should be restricted.
acknowledge that they over-
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reacted to the media hysteria of
the late 20th Century and will
have the courage to modify their
laws so that the rehabilitative
ideal can be achieved. No,
children are not little adults –
they are children, developing
human beings. Our justice
system should reflect this reality.
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