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Juvenile Record Sealing: The Q&A of Policy and
Practice

by Judge Leonard Edwards (ret .)

In January 2013, China’s Criminal Procedure Law will require record sealing for juveniles who have
been sentenced to less than f ive years' imprisonment. Implementat ion of  the measure could take
cues from the United States, where juvenile record sealing has been a common pract ice for over
50 years. This art icle at tempts to tackle key quest ions about record sealing and how might it  be
implemented in order to maximize opportunit ies for rehabilitat ion and minimize danger to the
public.
   

Jud g e  Ed ward s g ive s a p re se ntatio n to  Chine se  d e le g ate s d uring  Dui Hua's 2012 Juve nile  Justice  Exp e rt
Exchang e

I. What is a juvenile just ice record and who keeps these records?
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A juvenile just ice record is a notat ion ref lect ing the fact  that  a youth has been arrested,
prosecuted, or brought before the juvenile court . A record may be maintained in law
enforcement f iles, it  may be kept by the prosecutor’s of f ice, and, if  the case involved formal
court  proceedings, it  may be kept by the juvenile court . Court  records may include notat ions
relat ing to the court  proceedings and a report  prepared by the probat ion department. Other
persons or agencies also may have records of  the youth’s behavior. Wherever the conduct
took place, for instance at  a school or business, that  ent ity may keep a record of  the event.

It  is important to remember that the records collected by law enforcement and the
prosecutor’s of f ice may be dif ferent f rom those maintained by the juvenile court . Law
enforcement may arrest  a youth for several serious crimes. The prosecutor may only f ile
charges in some of those crimes, and the juvenile court  may f ind that only one or none of
the charges is proven in court . For this reason law enforcement and the prosecutor records
do not ref lect  the charges proven in court . Law enforcement and prosecutor records can be
misleading and should be conf ident ial f rom all persons.

 

II. Should juvenile records be treated dif ferent ly f rom adult  criminal records?

The answer is yes—children’s records should be treated dif ferent ly f rom adult  records for a
number of  reasons. The United States Supreme Court  has held that children are dif ferent
from adults. “Our history is replete with laws and judicial recognit ion that children cannot be
viewed simply as miniature adults.”[1] This is the principle reason behind the creat ion of  the
juvenile court  separate and apart  f rom the adult  criminal court . In the United States, as in
most countries in the world, we treat children dif ferent ly f rom adults for criminal behavior
because children are developing beings whose brains and personalit ies have not been fully
formed. They are not as responsible for their act ions as adults are. Moreover, it  has been the
experience throughout the world that children can be rehabilitated and become product ive
members of  society whereas it  is much more dif f icult  to rehabilitate an adult .

The United States Supreme Court  has acknowledged these dif ferences in a number of
recent decisions. In speaking for a majority of  the Supreme Court , Just ice Kennedy has
stated:

“…developments in psychology and brain science cont inue to show
fundamental dif ferences between adult  and juvenile minds.”[2]

These conclusions have led the United States Supreme Court  to abolish the death penalty
for children,[3] and imprisonment for life without the possibility of  parole.[4]
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III. What do juvenile court  records have to do with rehabilitat ion?

A record can follow a person through life. If  available to employers or schools, it  can limit  a
person’s ability to secure employment or posit ions of  t rust  as well as make it  dif f icult  to
avoid a life of  criminality.[5] If  social policy is to acknowledge and ref lect  that  children are
dif ferent f rom adults and that rehabilitat ion of  youth is a goal, then access to juvenile
records should be restricted.

 

IV. What is the dif ference between conf ident iality, record sealing, and record destruct ion?

Restrict ing public access to juvenile records can be accomplished in several ways, but each
has individual characterist ics. State policy may be that juvenile records are to be conf ident ial.
This means that no person or agency can have access to them unless they have a legit imate
interest . Access may be available to a class of  persons or agencies such as all law
enforcement or all prosecutors, or access may be available only if  a juvenile court  judge so
orders. Any access by either an agency or an individual can be granted with condit ions
attached, such as a restrict ion that no further disseminat ion is permit ted and that once the
use of  the record has been completed, that  it  be destroyed.

Record sealing dif fers f rom conf ident iality—it  literally means that the record is sealed from
public access and cannot be obtained without a court  order unsealing the record. Such an
unsealing can only occur if  so ordered by the juvenile court . Record destruct ion (also called
expungement) refers to the actual destruct ion of  the juvenile record such that access is no
longer possible because the record no longer exists.

 

V. Who should have access to juvenile records?

Juvenile records should be conf ident ial and unavailable to the general public. That conclusion
has been accepted by most modern states. However, certain agencies are of ten permit ted
access to these records. These include judges, law enforcement, prosecutors, and probat ion
departments. In addit ion, many other professionals have asked for and received access to
juvenile records. In California, for example, 16 individuals and groups have been designated by
the legislature that they have the right  to inspect juvenile records without prior court
approval.[6] Others may inspect juvenile records only with prior approval of  a juvenile court
judge.

 

VI. Are some juvenile records more conf ident ial than others?
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Yes. Sometimes social invest igat ion of  juvenile of fenders includes extremely sensit ive
informat ion about family members or the youth. Psychological and psychiatric reports, in
part icular, may contain informat ion that would, if  known, jeopardize a young person’s ability
to rehabilitate and to move ahead in life either in school or to be employed. It  may be a good
policy to restrict  access to such reports even to those who are permit ted to inspect juvenile
records by statute. Some courts segregate these reports f rom the remainder of  the court  f ile
and only permit  access to court  records, not mental health reports.

 

VII. What are the procedures for gaining access to juvenile records?

For a person or agency to gain access to a juvenile court  record, it  is necessary either to be
designated in the statute or by court  order. A pet it ion for disclosure usually is made to the
juvenile court  judge. The pet it ion states facts indicat ing why the pet it ioner should have
access to the records and what the pet it ioner proposes to do with them. For example, the
pet it ioner may want to have informat ion relat ing to an automobile accident in which the
juvenile was driving while under the inf luence of  alcohol. The pet it ioner may wish to bring a
civil lawsuit  for damages against  the juvenile. In such proceedings, the juvenile court  judge
would permit  the juvenile to appear and state his or her posit ion about the release of  the
records and then rule on the pet it ion. If  the records are released by the judge, the judge
should set condit ions on the release. The condit ions might be that the records only be used
in the pending civil suit  and af ter that  suit  is over, be destroyed or returned to the court .
Further the judge might order that the records not be further disseminated by the pet it ioner.

Should the pet it ioner approach another record holder such as law enforcement or the
prosecutor’s of f ice, that  of f ice should refer the matter to the juvenile court  judge regarding
whether the records should be released. Moreover, if  the names or other ident ifying
informat ion regarding other juveniles are contained in the juvenile court  records, that
informat ion should be deleted before the records are released.

 

VIII. What is the cost of  collect ing and maintaining juvenile records?

Creat ing f iles and storing them in a conf ident ial area will cost  the court  t ime and energy. Staf f
will have to be hired to record, catalog, and maintain the records so that they can be
retrieved, if  necessary. Space will have to be dedicated to storage, and that space will have
to be expanded as long as the records are maintained and new records are created. The cost
for the collect ion, storage and maintenance of  these records may be substant ial for the
court  system.



 

IX. What is the burden on the juvenile court  to decide who has access to juvenile records?

The juvenile court  judge will have to decide who has access to juvenile records. This
responsibility may take signif icant judicial t ime. Based on experience in California, this
responsibility can take up to 5% of a judge’s t ime on and of f  the bench. Off  the bench t ime
includes reviewing the records page by page to determine whether there is informat ion of
such relevance that the pet it ioner should be granted access to the records. It  also includes
delet ing informat ion about other juveniles that may be contained in the records as well as
copying the records that will be released.

 

X. When should juvenile records be sealed?

There are several choices policy makers can make about the t iming of  record sealing for
juvenile records. They could be sealed immediately af ter the creat ion of  the record, they
could be sealed at  some specif ic t ime, or they could be sealed only af ter applicat ion by the
youth. California law requires the youth to apply to have his or her records sealed. The
recommendat ion from research suggests that automat ic sealing is a better policy.[7]

 

XI. Are there some juvenile records that should not be sealed?

When a youth commits very serious crimes, perhaps his or her record should not be sealed.
The legislature should decide which categories of  crimes should not be sealed. For example,
in cases of  homicide and forcible rape, the record might not be sealed unt il a later date. One
dif f iculty with this approach is that  the juvenile court  f iling system must segregate and
maintain those serious crimes in a separate area so that they can be easily retrieved. This will
require the development of  a sophist icated record f iling system.

 

XII. When should juvenile court  records be destroyed?

The policy in many states is that  juvenile records should be destroyed at  some t ime. Keeping
records indef initely is cost ly and unnecessary. The quest ion is when that destruct ion should
take place. In California the law permits destruct ion to take place when the youth reaches
the age of  26. That appears to be an arbit rary number, but the California system seems to
have worked well.

 

XIII. Are there some juvenile records that should not be destroyed?
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Just as some juvenile court  records should not be sealed, some juvenile records should not
be destroyed when the youth reaches 18 years of  age. Only records pertaining to the most
serious crimes should be maintained by the juvenile court  af ter that  age. Yet even these
should be destroyed at  some t ime, perhaps f ive or ten years af ter all other records are
destroyed. Some states destroy all juvenile court  records when the youth reaches a certain
age regardless of  the nature of  the crime. In California, for example, all juvenile records are
destroyed at  age 26.

 

XIV. How can the juvenile court  be assured that other agencies holding juvenile records will seal or
destroy them when the juvenile court  does?

The juvenile court  may seal or destroy records at  a part icular t ime either automat ically or at
the request of  an applicant. It  is important that  other agencies such as law enforcement or
prosecut ion seal or destroy their records at  the same t ime. Otherwise, juvenile records will be
potent ially available to the public. Some states such as California require the court  staf f  (the
clerk of  the court) to not ify each agency that the court  has ordered certain records sealed or
destroyed and to order that the agency take similar act ion regarding the records that they
hold. This is a burdensome task for the clerk of  the court  and assumes that the agency will
abide by the court  order. An alternat ive would be for the law to state that the agency
automat ically seal or destroy all juvenile records at  a certain t ime.

 

XV. After a juvenile court  record has been sealed or destroyed, what can the person answer to
the quest ion: “Have you ever been in juvenile court  or been the subject  of  juvenile court
proceedings?”

If  a prospect ive employer asks a person whether he or she has ever appeared in juvenile
court  proceeding, what can a person say? If  the record has been sealed or destroyed, the
person should be able to say “I have never been in the juvenile court .” Yet that  is an
untruthful statement. Are we asking a person to lie about his or her contact  with the juvenile
court?

This is a dif f icult  problem. On the one hand, if  rehabilitat ion is to be meaningful, the
prospect ive employer should not be informed of  any juvenile court  record or that  a record
was sealed. On the other hand, we are asking a person to lie, and they may be unwilling to do
so, thus defeat ing the purpose of  the record sealing and record destruct ion law.

Two approaches might be employed. First , a law could prohibit  employers, schools, or other



agencies f rom asking persons about juvenile records. Second, the juvenile court  could inform
the person that he or she could deny any contact  with the juvenile court . This informat ion
could be handed to the person at  the t ime his or her juvenile record is sealed or destroyed.

 

XVI. Conclusions and Recommendat ions

The sealing and destruct ion of  juvenile court  records involves a number of  complex issues.
The juvenile court  and the legislature must address these issues ef fect ively if  the goal of
rehabilitat ion is to be fulf illed.

A. The rehabilitat ion of  children who break the law is an important public goal. This is
because children are dif ferent f rom adults. They are developing creatures and can grow
into product ive cit izens if  redirected and of fered services by the juvenile court  and
agencies serving the juvenile court .

B. Juvenile court  records should be conf ident ial f rom the public. Otherwise the goal of
rehabilitat ion will be jeopardized. Only agencies with a legit imate interest  such as law
enforcement and prosecutor’s of f ices should be able to keep juvenile records and have
access to juvenile court  records.

C. There should be a legal process enabling those persons or agencies with a legit imate
interest  in specif ic juvenile court  records to pet it ion the juvenile court  for access to
those records. The juvenile court  judge should determine whether and under what
condit ions any pet it ioner should have access to those records. In no case should a
youth’s mental health record be included in his or her juvenile court  record.

D. Most juvenile court  records should be automat ically sealed at  a certain t ime, possibly
when a youth reaches 18 years of  age. A few juvenile records relat ing to very serious
crimes should be maintained by the juvenile court  af ter that  t ime.

E. All juvenile court  records should be destroyed at  a certain t ime. It  is recommended that
destruct ion take place when the youth reaches 26 years of  age. Destruct ion will ease
the burden on the juvenile court  to maintain records indef initely.

F. The legislature should pass a law making all records relat ing to arrests, prosecut ion and
juvenile court  proceedings conf ident ial. Should an applicant ask law enforcement or the
prosecutor’s of f ice for copies of  their records, those of f ices should refer the applicant
to the juvenile court . The law should state that all of  these records be sealed at  18 and
destroyed at  26.

G. The legislature should pass a law restrict ing employers f rom asking potent ial
employees whether they were arrested as a juvenile or have had contact  with the
juvenile court . The law should further state that once a record has been sealed, the



youth may respond to any such inquiry by stat ing that he or she has never been
arrested or involved with the juvenile court .

These recommended policies, laws, and procedures will maximize the opportunity for
rehabilitat ion to occur and will minimize danger to the public.

A participant in Dui Hua's Juvenile Justice Expert Exchange, Judge Leonard Edwards (ret.) is a
consultant mentor judge for the Center for Families, Children & the Courts, a division of the
California Administrative Office of the Courts. Before retiring in 2006, Judge Edwards served on the
Superior Court of Santa Clara County for 26 years. He was awarded the William H. Rehnquist
Award for Judicial Excellence in 2004.
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