One of the most peculiar aspects of California child custody law
involves juvenile dependency cases that are dismissed with the
creation of juvenile court child custody orders that are then
transferred to the family court. Many call these creations "exit
orders," bnt the official legal term is juvenile court custody orders.'
They derive from Welfare and Institutions Code sections
361.2(b)(l) and 362.4. The latter code section states in part:
When the juvenile court terminates its jurisdiction over a
minor who has been adjudged a dependent child of the
juvenile court ... the juvenile court on its own motion may
issue a protective order as provided for in section 213.5
or as defined in Section 6218 of the Family Code, and an
order determining the custody of, or visitation with, the
child.
The statute goes on to state that the custody order shall be filed in
any pending proceeding for nullity, dissolution, or legal separation,
or in the proceeding to establish paternity, and shall become a part
thereof. If there is no such pending proceeding, the clerk of the
court is instructed to open a file, without a filing fee, and assign a

case number.
Juvenile court judicial officers issue these orders frequently. Based
on statistics from several courts well over 300 such orders are made
statewide each month.2
This article will discuss several issues that arise in the creation of
juvenile court custody orders: (1) how they are different from family law custody orders and the importance of those differences; (2)
common errors in making these orders; (3) how the transfer process
.sometimes results in these orders either being ignored by family
court judicial officers or being of little use because of the lack of
detail within the orders, and (4) how changes in the transfer process
and the use of child protection mediation can ensure better, more
comprehensive, custody orders that can avoid unnecessary litiga-

tion in family court, and save court and litigant time and resources.
The Importance of Juvenile Court Custody Orders

Juvenile court custody orders differ fi"om family court custody
orders in that they can condition parental access to the child in ways
uuavailable to the family court. This is understandable since these
are some of the highest risk cases in the entire court system.
Juvenile court custody orders arise out of a case in which the juvenile court judge found a child to have been abused or neglected.
The juvenile court has maintained jurisdiction over the child for
some period of time and ordered that one or both of the parents participate in services designed to address the problems that brought
the child to the attention of the court. At the time of dismissal the
juvenile court has concluded that the child currently resides in a safe
environment, but that the danger of re-abuse or neglect must be
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acknowledged. Thus the juvenile
court can make a custody order that
conditions parental access to the
child on a parent's future conduct. 3
The California Supreme Court recognized the special nature of juvenile
court custody orders in the case of In
re Chantal S. (1996) 13 Cal. 4th 196.
In that case the juvenile court judge
found that father was a violent man
and that the mother could not protect
the child from him. At the conclusion
of dependency proceedings, the juvenile court issued a custody order granting sole custody of the child
to the mother and conditioning the fat)1er's visitation on his participation in couuseling, delegating the decision concerning when vis.itation would occur to the father's and child's therapists. The juvenile court custody order placed conditions on father's visitation
rights as follows:
Visitation for father to be facilitated by Chantel's
therapist, Diane Childs. Before visitation with father and
his daughter can occur, father must be 1. In psychotherapy with a therapist qualified to work with issues 'such as
father's. 2. Father must attend therapy regularly and
make satisfactory progress for a time before any visits as
determined by his therapist. 3. At the time that visits are
scheduled to begin, father must sign a release of
information to Ms. Childs to obtain information from his
fuerapist regarding progress in therapy and to allow Ms.
Childs to relay issues she sees during visits that are of a
concern to her. 4. Father will be fmancially responsible
for these visits. Payment to be at the beginning of all
visits. 5. Visits will be in Ms. Child's office; Familiar
surroundings for Chantal. (In re Chantal S.,supra, at p.
202)
The father appealed the trial court's orders arguing that Family
Code section 31904 precluded the court from conditioning visitation upon his participation in couuseling and, further, that the juvenile court custody unlawfully delegated judicial authority to the
therapists.
The Supreme Court affirmed the trial court noting that dependency
proceedings are special proceedings governed by their own set of
rules and statutes, and not necessarily by the Family Code. The
court noted that the family court is a part of the superior court performing its duties under the Family Code. The parents are presumed to be fit and capable of raising their children (Fam. Code
section 3061). On the other hand, the juvenile court "provides a
forum to restrict parental behavior regarding children and to remove
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children from the custody of their parents or guardians." In re
Chantal S, supra at p. 20 L Thus the presumption of parental fitness that underlies custody law in the family court does not apply
to dependency cases decided in the juvenile court.

In re Chantel S. makes it clear that the juvenile court can make
orders that a family court judge cannot This is true so long as the
parent is given notice and an opportunity to be heard, including a
contested hearing if desired, the court finds the order is necessary to
protect the child and serve the child's best interest, that the detenni-

nation is based on competent evidence, and the order is narrowly
drawn to respect both the parent's rights and the child's needs. (In re
Chantel S (1996) 13 CaL 4th 196, 210-211). In making a custody
order, the juvenile court is not bound by the presumption in Family
Code section 3080 for joint custody5, nor is the juvenile court bound
by the restrictions of Family Code section 3190 in limiting counseling orders to parents to a period of one year.6 (In re Chantel S
(supra) at pp 206, 210-211).
Given the special nature of juvenile court proceedings and the reasoning in the Chantel S case, it is likely that the appellate courts
would approve juvenile court custody orders that restrict parental
access to a child based on almost any child protection issues that
might arise in juvenile court proceedings. For instance, in Chantel
S the Supreme Court addressed sexual abuse therapy, specifically. 7
In another appellate decision, the court held that the juvenile court
custody order can require the parents to reach a mediated agreement
about how a child will be told about his paternity. 8 Other juvenile
court custody orders might address participation in parenting classes, domestic violence intervention programs, substance abuse programs, or adherence to medication regimes prescribed by doctors.
Juvenile court judicial officers, children's attorneys, and social
workers should be aware of the juvenile court's unique powers
when creating juvenile court custody orders and how these orders
can better protect children.
Problems and Strategies Regarding Juvenile Court Custody
Orders Moving to Family Court
A.

Lack of Awareness of Juvenile Custody Order

The transfer process from juvenile to family court and the content
of juvenile court custody orders have presented difficulties for family court judicial officers for years. First, some family court judges
have not been aware that a juvenile court custody order exists. This
problem has to do with the transfer of juvenile comt orders to the
family court and the availability of the juvenile court file to the family court judge. On occasion the juvenile court custody order never
reaches the family court file, and even if it does, the family court
judge may not be aware of its existence within the file. These problems relate to the physical movement of the paperwork from the
juvenile court to the family comt file and the failure of the judge to
realize that a juvenile court order is containe<) within the family
court file.
To address these problems some family courts have innovated by
marking the files to indicate the presence of a juvenile court custody
order. Other courts have developed procedures that permit the juvenile dependency file to be delivered to the family court judge.
Pursuant to Welfare and Institutions Code section 827.10 the comt,
parties, and attorneys can receive and inspect the juvenile court file,
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and the social worker can testify in the family comt regarding the
juvenile court proceedings. Several courts hold periodic meetings
between the family and juvenile court judges and administrators to
coordinate relations between the two coUrt systems. At least ,one
California comt refers the case back to the juvenile court judgeJor
the custody hearing.9 Court administrators can work with supervising judges in the family and juvenile courts to ~nsure that juvenile comt custody orders are tracked into the family court so that
family court judicial officers are alerted to their existence as well as
the availability of access to the juvenile court file, if necessary.
Additionally, pursuant to Family Code section 3150 the family
comt judge can appoint the child's attorney in the juvenile proceedings to represent the child in the family court.
Failure to alert the family comt judge to the history of the juvenile
court proceedings can result in the child's exposure to further abuse
or neglect After dismissal of the juvenile court case, the parents on

occasion will reach a private agreement to pennit contact between
the child and the parent who originally abused or neglected the
child. They will then request that the family court judge modify the
existing juvenile court custody order. Without access to the juvenile coutt custody order and the juvenile court file, the social worker, or the child's attorney, the family court judge may not be able to
understand fully the potential dar:gers to the child.
B.

Misunderstanding of Authority of Juvenile, Court
Custody Orders

Second, some family court judges have not tmderstood the authority of juvenile court custody orders. At first some family court and
appellate judges held that they were pendent lite orders and not
equivalent to permanent custody orders. (See In re John W. (1996)
41 CaL App. 4th 961, 970-973). However, juvenile court custody
orders are not similar to pendente lite orders under family law, but
are equivalent to a permanent custody order. (Speelman v Superior
Court, 152 CaL App. 3d 124, 129). As such a later modification of
a juvenile court custody order in family court must be based both
upon the best interest of the child and upon a significant change in
circumstances. (Speelman v Stperior Court, supra). The standard
of proof necessary to make a change iu existing custody orders
resembles the proof necessary to grant a motion pursuant to Welfare
and Institutions Code section 388. The legislature confirmed this
legal standard when it added Welfare and Institutions Code section
302(d) to read:
Any custody or visitation order issued by the juvenile
court at the time the juvenile court terminates its
jurisdiction pursuant to Section 362.4 regarding a child
who has been previously adjudged to be a dependent
child of the juvenile court shall be a final judgment and
shall remain in effect after that jurisdiction is terminated.
The order shall not be modified in a proceeding or
action described in Section 3021 of the Family Code
unless the court finds that there has been a significant
change of circumstancessince the juvenile court issued
the order and modification of the orderis in the best
interests of the child.
As noted above, so long as a parent receives full due process rights ·
(notice, opportunity to be heard, contested hearing if desired) and
the comt makes findings based upon competent evidence, that the

order is narrowly drawn to respect both the parent's rights and the
child's needs, the order will be considered a final judgment,JO
Consequently, failure to provide the parties an opportunity to present evidence will render the juvenile court custody order null and
void,ll and will result in the case being returned to the juvenile court
for a full custody hearing.I2

In one case the juvenile court judge ordered that the juvenile court
custody order could not be modified for approximately a year.!3
On appeal the appellate court declared this to be an unwarranted
extension of juvenile court jurisdiction. Further, the appellate court
noted that the juvenile coutt had used an incorrect standard when
creating its custody order. "The juvenile court judge based his decision on the false assumption that he had to split physical custody
because there was no evidence one parent was any better or worse
than the other."I4 The correct test, noted the appellate court, is the
best interests of the child. Finally, the appellate court remanded the
case to the family court for a new custody determination.

C.

How Dependency Mediation Can Resolve Thes~,Jssues ·
The most successful and efficient approach to the creation·of comprehensive juvenile court custody orders has been. the use of
dependency mediation at the time the dependency case is dismissed. Dependency mediation can help parents reaCh comprehensive custody orders that resemble those that result ft·om mediated
agreements in family court. The family court judge will not have to
start over if a detailed custody order has been completed.
This approach assumes that dependency mediation is available to
the juvenile court. The legislature has encouraged the development
of dependency mediation program [W & I section 350(a)(l)], and
more than 21 courts throughout California have such programs,
usually borrowing mediators from the Family Court Services mediation staff. While dependency mediation can be used to resolve any
issue arising in the context of juvenile dependency casesi9, most
judges and practitioners believe that it should always be used when
juvenile custody orders are being created.

Incomplete Custody Orders
Dependency mediation will provide the parties with the opportunity to develop a detailed plan that they have helped create and that
will answer the questions they raise during the mediation process.
It will help gnide them after the juvenile case has been disljlissed,
and since they helped create the plan, it will have a greater likeliWe are a large, well-coordinated court, yet we struggle
hood of success. The order will provide the family court judge with
somewhat with juvenile court custody orders. They are
essential details about the custody arrangement. The mediated
often too general. These orders are essentially judgments.
juvenile court custody order will save court resources, particularly
As such, it is vital that they be clear and specific.
in the family comt. It will serve the parties well by providing guidOtherwise, there will be enforcement issues, as well as
ance for the resolution of issues that inevitably arise after the juvedifficulties in ascertaining what constitutes a substantial
nile court dismisses the dependency case. Finally, and perhaps
change in circumstances. If the orders are clear at the out
most importantly, it will further protect the child by creating a comset, the results include far fewer court hearings and returns
prehensive custody order that takes into consideration the specific
to mediation.l6
needs of the child in light of the dependency case.

Third, most juvenile court custody orders contain so little substance
as to be of little or no use to a family court judge.'' As Judge Mary
Ann Grilli, an experienced family court judge has said:

Judge Grilli's comments are understandable as social workers
preparing recommendations for the juvenile court rarely have experience in developing comprehensive custody and visitation orders.
The typical juvenile court custody order might read: "Legal and
physical custody to mother witll reasonable rights of visitation to
father." This order provides no clarification when m<;>dification
motions are filed in family court,l7 The parents understandably
will have issues about the details of such an order, including vacations, holidays, Father's and Mother's Day, transportation, and related matters. The family court will be asked to fill in the details by
referring the matter to mediation and then holding a contested custody hearing should mediation fail. This will lead to more litigation, comt time, and resources spent that otherwise could be avoided by recognizing an important opportunity. IS
Parents are often in a more cooperative frame of mind in the juvenile comt. Their main concern is for juvenile dependency to be dismissed so that the tllreat of losing their parental rights is removed.
They are often willing to come to an agreement on many issues just
so the case is transferred out of juvenile court. They also usually
have attorneys to assist them in juvenile court, while a high percentage of family litigants are unrepresented.
Juvenile courts
should take advantage of this opportunity to assist the parents in
reaching a comprehensive mediated custody agreement before the
juvenile court case is dismissed.
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Conclusion
Juvenile court custody orders present a number of issues for the
superior court. They differ from family court custody orders
because they can condition a parent's access to a child in ways family court orders cannot. The transfer of custody orders from juvenile to family court can create several problems including a failure
to understand the nature of the juvenile court custody order, the
family court judge's inability to know that the juvenile court order
exists, the location of the order into the family court file, and the
custody order's lack of specificity.
The best practice is for the juvenile court to require the parties to
participate in dependency mediation in order to create the juvenile
court custody order. This can be accomplished by using existing
family court mediators, trained volunteers, or dependency mediators with expertise and training in drafting these orders. Family
court mediators resolve family court custody issues on a daily basis
so they will be able to assist parents create a detailed custody order,
one that will serve the parties well and that will provide the family
court with guidance should the parties return to family court for a
modification. When the juvenile court custody order is transferred
to the family court, court administration should ensme that the family comt file is well-marked to alert the family court judge of the
existence of that order. It is also good practice for the family court
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judge to have access to the juvenile court file when hearing a custody modification petition or to refer the case back to the juvenile
comt judge for further hearing. The child's attorney from juvenile
court can also assist the family court judge and help ensure that any
modification of custody or visitation protects the child from future
harm. Finally, the use of dependency mediation will save the comt
time, energy, and resources by putting into place a custody order
when the parties are represented and more likely to be cooperating
with one another.
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