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Summary
Mediation and other forms of alternative dispute resolution must address issues that can make the decisionmaking process unfair or unsafe. The developments of the past 25 years have resulted in practices that promote
a fair and safe process for all involved.
Child protection mediation and other forms of alternative dispute resolution (ADR) have been resisted by a
number of professionals, domestic violence advocates and other people for decades. Many lawyers and judges
believe that going to court is the preferred way of dealing with all legal problems. Having been trained in the
adversarial process, some have a suspicion that mediation will reduce their control over the outcome of cases,
believe that it is less efficient, and think that safety of the parties may be compromised. Some domestic violence
advocates believe that the victim (usually a woman) will be participating in an unfair process that will subject her
to the power and control of her abuser. Still other critics believe mediation and other forms of ADR are
inappropriate for people with serious substance abuse or mental health problems because their disability prevents
them from fully participating in the process. They argue that power imbalances prevent the process from being fair
to all sides.1
All of these concerns have been addressed by practitioners over the past 25 years. We can now confidently state
that properly conducted mediation and other forms of ADR can be safe for all parties, can effectively address socalled power imbalances, and will produce better, longer-lasting results for the parties.2 These conclusions have
been affirmed by national policy documents.3
We start from the proposition that the mediation process must be safe for everyone. Child protection cases often
involve substance abuse, domestic violence, mental health, child abuse and similar issues. While mediators are
trained to deal with interpersonal dynamics so that everyone’s voice is heard in the mediation process, parties
may be intimidated by other family members. These realities have led to the development of protocols and
practices that enable mediation to take place even when there are issues of domestic violence or when one party
has mental health challenges.4
Nancy Marshall, a domestic violence victim advocate and a marriage and family counselor, has advocated for
hundreds of victims of violence and has also participated in many child protection mediation sessions. She has
written that “[m]ediation should be done separately, for safety reasons, in most domestic violence
cases….Mediation should always start with the victim of domestic violence being seen separately.” 5 Throughout
her comments on working with the victim of domestic violence, Marshall stresses the importance of providing
basic education about domestic violence to the victim so that she is able to make informed decisions about what
is safe for her.
Marshall agrees with most commentators that domestic violence protocols and practices must be in place when
establishing a child protection mediation program.6 These include the necessity of having mediators who are
trained in the dynamics of domestic violence and who also have continuing education in that area, as well as in
substance abuse and mental health issues. She concludes that mediation practiced in the proper environment:
“…can enhance survivor safety, empowerment and self-esteem when the mediators understand domestic
violence, provide separate mediation for the parents, work with a domestic violence protocol, and have the
support of the court.”7
Some argue that mediation and other forms of ADR are inappropriate for child protection cases because child
abuse cannot be mediated or marginalized. This argument has been dispelled by over 20 years of practice and
consistent findings that child safety is not jeopardized with properly conducted mediation. Several protections are
built into the mediation process including participation by a GAL and/or attorney for the child; the presence of the
social worker; facilitation by trained mediators who are focused on the best interests of the child; and, finally,
judicial review of all proposed agreements. More importantly, everyone in the mediation process understands that
the issue of child abuse or neglect cannot be mediated or marginalized. All circumstances surrounding the
allegations can, however, be discussed and heard, as can all issues related to the safety and best interest of the
child and the safety of the family members. After all, talking about issues, listening and being heard and
understood are often helpful in focusing attention on the safety and best interest of the children and reducing
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overall acrimony and increasing cooperation between the participants, whether or not an agreement is reached.
Indeed, that is the power of mediation.
The protocols and practices for all forms of ADR must address issues relating to the safe arrival at and departure
from the courthouse or other setting where the ADR is to take place. Moreover, just being in the courthouse does
not ensure safety from threats or intimidation by a batterer. In fact, the courthouse environment may increase the
possibility of such violence or threats of violence. Separate waiting rooms and the availability of law enforcement
trained in the dynamics of domestic violence are recognized best practices.
Domestic violence protocols were late in coming to some types of ADR. In Santa Clara County, the local domestic
violence advocates worked with court professionals to develop domestic violence protocols for team decision
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making and family group conferencing. These have been widely distributed to other jurisdictions.
Conclusion: Mediation and other forms of ADR must address issues that can make the decision-making process
unfair or unsafe. The development of protocols and practices over the past 25 years has resulted in a fair and
safe process for all involved.
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