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The Juvenile Court Corner

All child welfare service 
providers have to work 
with mentally challenged 

parents struggling to rear their 
children, and all juvenile court 
judges must make decisions 
about the ability of these parents 
safely to parent their children.1 
Some parents have mental 
health problems so severe that 
the state will intervene and 
remove the child from their 
care. States vary widely in 
their response to parents with 
these problems. California has 
created an exception permitting 
reunification services to be 
bypassed in cases of chronic 
mental illness.2 If two experts 
with specified qualifications 
conclude that the parent has a 
mental incapacity or disorder 
that renders the parent unable 
to care for and control the child 
adequately and is likely to remain 
so in the foreseeable future, 
family reunification services 
need not be offered.3 

Some Ca l i forn ia cou r ts 
have resisted the trend to 
bypass services and have 
ordered reunification services 
where the parent has mental 
illness.4 Their decisions to 
provide services start from the 
proposition that just because 
a parent has mental health 
problems, it does not mean 
that he or she is unfit to parent 
or that the child should be 
removed permanently. As 

Mental Health Issues 
in Dependency Court

several appellate decisions have 
held, there must be a nexus 
between the parent’s mental 
illness and child endangerment 
before the children can be 
removed.5 

California’s appellate courts 
have also required that the 
social services agency provide 
reasonable efforts to prevent 
removal and to faci l itate 
reunification in these cases. 
For example, one appellate 
court held that a failure to 
provide a case plan for a 
mentally ill mother did not 
meet the reasonable efforts 
requirement and reversed 
the trial court’s termination 
of parental rights decision.6 

Another found the agency did 
not provide reasonable efforts 
when it failed to arrange for 
counseling for a child, thus 
preventing the father and 
child to participate in conjoint 
counseling.7 In another case 
the appellate court reversed 
a termination of parental 
rights decision, because the 
agency fai led to give the 
developmentally disabled 
parents an opportunity to 
demonstrate that they were 
able to parent their child.8 
However, frequently the state 
court will determine that the 
agency has provided reasonable 
efforts when the parent is 
uncooperative9 or when the 

time for reunification has run 
out.10 

On several occasions the 
a p p e l l a t e  c o u r t s  h a v e 
demanded that appropriate 
services be provided to mentally 
ill parents and have reversed 
termination of parental rights 
decisions because the state 
failed to provide reasonable 
efforts. One appellate court 
found that the agency had 
not provided tailored services 
to meet t he needs of  a 
developmentally disabled 
parent.11 In this case the agency 
removed the children from a 
developmentally delayed adult 
living in filthy surroundings. 
The court ordered her to find 
housing and demonstrate 
suitable parenting skills. The 
appel late court reversed 
the termination of parental 
rights holding that clear and 
convincing evidence must 
show that services specially 
designed to meet the needs 
of the parent were explored, 
and, despite the availability of 
such services, it is in the best 
interest of the children to be 
declared free for adoption. The 
court pointed out the mother 
was given no assistance to find 
housing and was not referred to 
a regional center which could 
have assisted her. The court 
noted that the agency had 
failed to help the mother deal 
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with the health and cleanliness 
issues plaguing her children. 
The only “help” the agency 
provided the mother to find 
housing was to tell her to keep 
her eyes open for a house. The 
court stated the record was 

“clear that no accommodation 
was made for [the mother’s] 
special needs in providing 
reunification services.”12 One 
can conclude from this ruling 
that mental illness, standing 
alone, is not a sufficient basis 
to justify legal proceedings 
removing a child.13 

The reasoning in In re Victoria 
M. resembles that in In re Venita 
L.,14 where the child had been 
removed and dependency 
proceedings commenced when 
the mother was confined to 
a psychiatric hospital. When 
services were terminated, 
the parents appealed the 
decision, and the appellate 
court reversed the trial court 
finding of reasonable efforts. 
The appellate court noted that 
the agency had amended the 
service plan five times in a 
little over a year and that the 
mother had been successful in 
her rehabilitation from mental 
illness. The father was told to 
be involved with Alcoholics 
Anonymous, but the court 
of appeals pointed out that 
that was not the reason for 
the dependency and that the 
mother had completed her 
case plan. Changing the focus 
from the conduct that brought 
the child to the attention of the 
court to new problems occurs 
somewhat frequently in child 
protection cases.15 

When the appellate court 
concludes that the agency has 
not provided reasonable efforts 
or when the evidence reveals 
that a parent is recovering 
from mental i l lness, the 
court has frequently ordered 
additional family reunification 

services. In one case, the 
appellate court reversed a 
termination of parental rights 
decision by the trial court, 
holding that the mentally 
ill parent was hospitalized 
most of the reunification 
period, presently she was 
making great improvements, 
and that the trial court had 
discretion to extend the time 
for reunification given the 
unique circumstance of the 
case.16 In the case of In re David 
D.17 the mother voluntarily 
placed her children in foster 
care to escape an abusive 
environment with her husband. 
Her accompanying depression 
resulted in a suicide attempt 
during the reunif icat ion 
period, prompting the system 
to cease all efforts to help her 
reunify. The appellate court 
found the system reacted with 

“appalling lack of compassion” 
and ordered six more months 
of services, during which the 
mother was to receive a chance 
to reestablish regular visits 
with her children.

While the court may order 
reunification in these cases, the 
parent must demonstrate some 
interest in reunification. In one 
case it was discovered during 
the reunification period that 
mother was developmentally 
disabled and that it was difficult 
for her to comply with the case 
plan. Services were terminated 
and the court terminated 
parental rights.18 On appeal 
the termination was affirmed. 
The court found that there was 
substantial evidence to support 
the trial court’s finding that it 
was unlikely that the mother 
would develop an adequate 
parental relationship with 
her daughter. Reasonable 
efforts were offered, but mother 
had no motivation and no 
participation in the case plan. 
A similar result occurred 
in the case of In re Walter P. 

where the court noted that 
the mother’s problem was less 
a function of lack of mental 
ability than a poor attitude and 
a lack of motivation to parent 
a fragile child with special 
health needs.19 As the court 
noted, reunification services 
are voluntary, and an unwilling 
or indifferent parent cannot be 
forced to comply with them.20 

Some crit ics asser t that 
welfare agencies do not tailor 
reunification services to the 
needs of disabled parents. 
They point out that without 
individualized services that 
address the special needs of 
these parents, a termination 
of parental rights will occur.21 
Moreover, the Americans 
with Disabilities Act (ADA) 
does not provide any support 
for disabled parents facing 
termination of parental rights 
proceedings. State appellate 
decisions including those in 
California have concluded that 
termination of parental rights 
proceedings do not constitute 
‘services, programs, or activities’ 
within the meaning of 42 U.S.C. 
12132 [the ADA].22 Whether 
the ADA applies to the family 
reunification period remains 
an open question, and at least 
one out-of-state appellate 
decision found that it did.23 

Our juvenile and family courts 
will always have to face difficult 
issues regarding mentally 
i l l  and developmenta l ly 
delayed parents and their 
ch i ldren.  Judges shou ld 
insist that they receive high 
quality information about 
each parent’s capabilities. The 
information may come from 
psychological or psychiatric 
evaluations or from sources 
such as California’s Regional 
Centers. Judges should also 
consider what supports the 
parent has including relatives 
and close friends. Often the 

parent can remain a part of the 
child’s life if others are present 
in the daily family life.24 Most 
importantly, the courts should 
not give up on these parents 
without making an effort to 
see if the parent is capable of 
parenting.

As one critic concluded: 

It is not that Mary Ann 
(and others like her) is 
reasonably likely to become 
a fit parent; rather, it 
is that she ought to be 
provided the opportunity 
to achieve fitness, and 
that her children should be 
provided the opportunity 
to remain with their 
biological mother. The 
state cannot be held liable 
for failing to perform 
miracles, but the state 
can be expected to make 
the minimum ‘reasonable 
effort’ that might afford 
some chance of change for 
these parents.25 

The research collected in 
preparing this paper included 
hundreds of appellate cases 
across the country involving 
reasonable efforts in child 
protection cases.26 A review 
of those cases reveals that 
most appel late decisions 
involving mentally ill parents 
af f irm tria l court orders 
terminating parental rights. If 
the reasonable efforts mandate 
is to be meaningful in cases 
involving mentally ill parents, 
the court should take the 
following steps:

(1) Determine whether the 
mental illness or disability has 
a negative impact on the care 
of the child such that state 
intervention is necessary.

(2) If so, determine the nature 
of the mental illness.
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(3) Determine whether it is 
treatable.

(4)  Deter m i ne how t he 
agency’s proposed case plan 
wil l address the parent ’s 
rehabilitation and whether 
the proposed services are 
specially designed to address 
the parent’s disability. In this 
regard determine whether 
there was consultation with 
an agency that has expertise 
in working with parents with 
mental health challenges/
disabilities.

(5) Determine what the court 
shou ld expect f rom the 
agency in order to prevent 
removal of the child or assist 
in rehabilitating the parent.

(6) Determine whether the 
parent can be rehabilitated in 
the foreseeable future such that 
she or he can safely care for the 
child. Rehabilitation does not 
mean that the disability has 
disappeared – only that the 
parent’s behavior no longer 
creates harm to the child. 

(7) Find out whether there 
are support persons such as 
a spouse, relatives, or good 
friends who will enable the 
parent safely to care for the 
child.

By addressing these questions 
and making appropriate orders, 
the court will be offering the 
parent a fair opportunity to 
parent their child. 
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